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STATEMENT OF THE CASE. 


A.—THE PLEADINGS. 
David Clement, Jv., was killed while driving a loaded 
and closed milk wagon, with a glass front and side door, 


northward on Montana street in the City of Butte, by a 
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collision with a Chicago, Milwaukee & Puget Sound Rail- 
way Company train. David Clement thereafter was duly 
and reeularly appointed and qualified as administrator of 
his estate, and brought this suit on behalf of the said estate. 

The eravamen of the complaint is contained mn para- 
orgie Y lovgiereof, (Tie, p Aealane 1) taiaisaqs | 

It is admitted that on the morning of the 5th of Novem- 
her, 1912, at about fqur o'clo¢k, David Clement, Jr... was 
driying a pair of horses attached to an enclosed milk 
wagon, going northerly on Montana Street, a public 
thoroughfare in Butte, toward and near the Milwaukee 
crossing; that Woods was eneineer, and Chappell was 
foreman of the switching crew; that the gates were not low- 
ered at that crossing; and that David Clement, Jr, at that 
time and place, was killed in a collision. (Pr... p. 14, para- 
eraph TL.) 

The other allegations of this paragraph (VI.), whieh, 
beme denied, join issue, are substantially to the effeer 
that David Clement, Jr., was not observant of the approach 
of this train from the east; that he was directly within the 
way of the approaching train; that the said Woods and 
the said Chappell did see, or by the exercise of ordinary 
care could have seen, him coming directly in the path of 
the engine; and that they did see, or by the exercise of 
reasonable care could have seen, that the said) Dayid 
(Jement, Jr, was in danger of being struck by the engine, 
and that he was unobservant of the approach of the engine ; 
and that, after so seeing him in danger, they negligently 
and carelessly drove their engine against the vehicle in 


which he was, without giving him warning or lowermes the 


Se 


gates; and that, by reason of the negligent management 
and operation of the engine, the Clement boy was erushed, 
maimed and killed. 

Subsequent to the 5th of November, 1912, and prior to 
the commencement of the suit, the Puget Sound Company 
transferred by deed all of its property in Montana and 
elsewhere to the St. Paul Company; and the latter com- 
pany assumed all of the obligations and liabilities of the 
former. Service was not had upon the Puget Sound Com- 
pany; and that company made no appearance. The other 
defendants appeared separately by general demurrer. (Tr., 
pages 8-12.) These demurrers were, by the consent of 
counsel, overruled; and thereafter the defendants answered 
jointly. The answer is, in form, a general denial of all 
the alleged negligent acts of the defendants, and each of 
them. 

The cause was tried before the court and a jury; and, 
ufter the submission of evidence, arguments by counsel, 
and the charge of the court, the jury retired, to bring in a 
verdict agatmst plaintiff's in error in the sum of $7,500. 
(ai p. 16.) 

Judgement was entered upon this verdict on May 28, 1914 
(Tr., pages 17-18). A petition for new trial was duly filed 
on the 19th of June, 1914 (Tr, pages 19-21). This motion 
for new trial was denied in the memorandum opinion and 
order of the court handed down on the 5th day of Decen- 
ber, 1914 (Tr., pages 22-25, inel.). <A bill of exceptions 
having been duly signed, settled, and allowed (Tx., p. 26 
et seq.), an assignment of errors (Tr., p. 156) and petition 


for writ of error (Tr., p. 166) having been duly filed, and 
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an order allowing said writ of error to issue having been 
duly given and made (Tr., p. 168), thereafter and in duc 
time, and in the manner prescribed by law and the rules of 
this Honorable Court, this appeal has been perfected; 
and the writ of error brings the judgment of the United 
States District Court for the District of Montana entered 
upon the jury’s verdict in favor of the plaintiff and 


against the defendants before your Honors for review. 


B—THE EVIDENCE. 


Much of the evidence introduced on behalf of the parties 
is in harmony. I[t is agreed that on the morning of the 
fatality Engineer Woods was moving a train of twelve cars 
loaded with coal and coke, of a total weight of about seven 
hundred and fifty tons, to the B., A. & P. Ry. transfer; 
that his train was being drawn by an engine so constructed 
that it could move with equal facility either forward or 
backward, and that there was a coal oil lamp at each end. 
This morning the engine was backing, drawing the train 
to the west, and Chappell was standing on the footboard 
on the south side of the engine, at the extreme west end; 
that some four or five hundred feet east of the crossing, 
the train came around a curve at a speed of about cight 
miles per hour. Shortly thereafter some breaking power 
was applied, and the speed of the train somewhat checked. 
(happell says he observed the milk wagon approaching the 
track when he was about three hundred and thirty or three 
hundred and forty feet east from the crossing. The milk 
wagon was then one hundred and forty or one hundred and 


forty-five feet south of the crossing. The team and the 
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wagon were then going at the rate of four or five miles per 
hour. He watched the wagon until the train was perhaps 
two hundred feet from the crossing, and then eave a 
“slow” signal. He jumped from the train just as the 
horses’ heads were coming on the track over the south rail. 
The train was then going about six miles per hour. (TYr., 
pages 49-50.) The lines on the horses’ backs were slack 
when he got into a place where he could see them. (Tr, 
p. 55, line 6.) He watched continuously the approach of 
the team from the tine he first saw it; and no effort was 
made on the part of the driver of the team to check or stop 
from the time he first saw it. There was no evidence of 
fright of the team whatever. The team gave no evidence 
of alarm. Its approach was uniform. He saw no driver 
or indication of any driver on the wagon. (Tr., p. 61, line 
26, to p. 62, line 10.) Again, he says (Tr., p. 62, line 18), 
“Phe lines were slack, and there was no evidence of the 
driver.” He stayed on the footboard until the horses’ 
heads were on the south rail, and then, to save himself, 
vot off. The accident happened almost immediately after- 
ward, (Tr., p. 64, line 25, to p. 65, line 5.) 

Imngineer Woods testified that he saw the rig when it was 
about one hundred and seventy feet south of the crossing. 
The team was going about five miles an hour, and showed 
ho svmptoms of nervousness. When he got up where he 
could see, he noticed that the lines upon the horses’ backs 
were slack (Tr., p. 106, line 24, to Tr., p. 107, line 20.) He 
saw the boy at no time at all before the accident. There 
was no indication that there was any driver in the rig. 


Of these matters, there is no contradiction. It also 
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stands uncontradicted in the record that the injuries suf- 
fered were most grewsome. The top of the head from the 
bridge of the nose was completely crushed, the left arm 
cut off between the elbow and the shoulder, the left leg cut 
off at the knee, and the right leg at the shoe top. Other- 
wise, there was novscratch on the body. (T1., p. 98, lines 
jee 

There is no contradiction of the further testimony that 
approximately seventy-five feet west of the crossing were 
found flesh, bones, and brains scattered on Montana 
street. 

No one saw David Clement, Jr, until after the accident, 
when he was discovered beneath the train. 

Of the other issues raised by the pleadines, there is 
much conflict of evidence. There is a conflict respecting 
the giving of the signals. Generally speaking, plaintiff's 
witnesses testified that there was a failure to give proper 
sionals; defendants’ witnesses testified that all proper sie- 
hals were given. Plaintiff's witnesses testified that, under 
given circtimstances, after Woods made the emergency ap- 
plication of the brakes east of the crossing the train should 
have been broneht to a standstill in a distance of from 
about fifteen to a little more than thirty feet; witnesses 
for the defense testified that, under the circumstances, the 
stop was as good as could be expected. 

No one, except Chappell, testified at all that there was 
any evidence of life after David Clement, 1., was dis- 
covered under the train. With respect to the testimony 
given by Chappell, we respectfully direct vour Honors’ at- 


{ention to the Memorandum Opinion filed by the [fon- 
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orable Judge of the District Court for the District of Mon- 
tana (Tr., pages 22-25). Passing on the weight to be given 
to Chappells testimony, the trial judge save that that 
worthy was foresworn, that his testimony was calculated 
to meet. the requirements of some authorities. His Honor 
saves that if is a daring proposition for plaintiff's counsel 
to argue that the question of his credibility was for the 
jury; and, if the verdict depended in any degree upon the 
witness's testimony, a new trial onght to be and would 
be eranted. (Tr., p. 23, line 24.) The trial court says 
clearly and specifically that David Clement, Jr., was dead 
when found. (Tr, p. 23, line 18.) There being no conflict 
of evidence at all on the propositions that David Clement, 
Jr., was dead when found; that he was never seen until 
after the accident, and, when seen, was dead; that from 
the time the milk wagon first came into sight until the time 
of the collision, the horses never slackened speed, the lines 
were not drawn tight, and no effort made to check the team 
—it makes no difference, according to the contentions of 
plaintiffs in error, at what point the alarms were sounded 
or where the emergency application of the brakes was 
made; because, irrespective of all other considerations, the 
plaintiff in this suit cannot prevail, because (1) there is 
no proof of the survival of David Clement, Jr., and (2) 
-beeause the evidence makes it clear that David Clement. 
Jr., was guilty of concurrent negligence, which precluded 
recovery by his estate. In addition to these two proposi- 
tions, the plaintiff’s in error respectfully urge it upon the 
attention of this Honorable Court. that the complaint fails 


to state a cause of action, and that reversible error occurred 


oe 


in overruling objections to leading questions asked by 


plaintiffs counsel of his witnesses. 


el 
SPECIFICATION OF ERRORS. 


I. he court erred in overruling defendants’ separate 


Menuet, SNe paces eNLe | 


2. The court erred in denying defendants’ motion for a 
directed verdict made on their behalf at the conclusion of 
the taking of testimony. (Tr., p. 153.) 


> 
ed. 


The court erred in entering judgment upon the ver- 
dict for the plaintiff. (Tr., p. 17.) 


4. The court erred in overruling defendants’ objection 
to the question of plaintiff's witness Willoughby, on direct 


exanunation, in the following respect : 


“(). Did you examine the track for the purpose of 
ascertaining whether or not there was any blood, or 
anything else on the track? 

“MR. FURMAN. I object to this question as lead- 
ing. and also suggestive. 

“MR. WHEELER. This is for the purpose of fx- 
ing the place, as near as he can, where the body first 
struck the track. 

“Objection overruled. 

“To which ruling of the Court counsel tor derend- 

ants then and there took and was allowed an exception.” 
(it, Dp. las.) 


5. The Court erred in overruling defendants’ objection 
to the question asked of plaintiff’s witness M. I. Chappell, 


on direct examination, in the following respect : 


Jagr. 


“Q. What did you notice with reference to any 
movements of any part of the body? 

“MR. FURMAN. We object to this as leading and 
suggestive. 

“Objection overruled. 

“Tomanch rnlimeoiestie Cour, counsel for-derentd- 
ants then and there took and was allowed an excep- 
tion.” 

(Oe, eked} 


6. The court erred in overruling the following objec- 
tions of defendants to the questions asked of plaintiff's 
witness M. I. Chappell, on direct examination, in the fol- 


lowing respects : 


“Q. State whether or not vou noticed any blood or 
anything else upon the rails of the track prior to the 
time you saw the body east of a point where vou found 
the body. 

“MR. FURMAN. This is objected to as leading 
and also suggestive. 

“Objection overruled. 

“To which ruling of the Court counsel for defend- 
ants asked for and allowed an exception. 

Chiat. UL top. LOZ. } 


7. The court erred in overruling the following objec- 
tion of defendants to the question asked of plaintiff's wit- 
ness M. I. Chappell, on direct examination, in the following 
respect : 

“Q. Was there any blood or anything of that kind? 

“MR. FURMAN. I object to this as leading and 
suggestive. 

“Objection overruled. 

“To which ruling of the Court counsel for defend- 
ants asked for and was allowed an exception. 

“Q. About how far east of the body was it that 
you found the blood? 
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“MR. FURMAN. IF object to this as leading and 
also repetition. 
“Objection overruled. 
“To which ruling of the Court counsel for defeid- 
ants asked for and was allowed an exception. 
(Gi. pp. ee, top, Mia.) 
&. The Court erred in overruling the defendants’ ob- 
jection to the question asked of plaintiffs witness MM. 1. 


Chappell, on direct examination, in the following respect: 


“(Q. What have you to say as to wliether or mot 1 
should be rung continuously? i 

“MR. PURAMAN. This is objected to as leading and 
suggestive. 

“Objection overruled, 

“Po which ruling of the Court counsel for defeud- 
ants asked for and was allowed an exception. 

(ie) hh...) 


III. 


ARGUES T No. 1. 


The complaint does not state a cause of action in faror 
of the plaintiff and against the defendauts, or any of thei, 
under the laws of Montana op the United States, 

It appears from the face of the complaint that this suit is 
brought on the doctrine of the last clear chance. Certainly 
if it be not brought on that doctrine, then the uncontra- 
dicted evidence of David Clement, Ji’s. contasbutime nev- 
ligvence precludes a recovery. If the suit is broneht on the 
doctrine of the Jast clear chance, the pleading in pot suffi- 
cient to state a cause of action in favor of the plaintil? 


and against the defendants, or any one of them. 
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The doctrine of the last clear chance is well established 
in Federal law and the particular incidents that attach te 
a proper application of the doctrine have been repeated!y 
specified. We call the attention of the court to the case of 
fowa Central Raiticay Co, vr Walker, 2083 Fed. 685. That 
case 1s on all fours with the proposition here urged, and 


we quote a considerable portion of the opinion in that case: 


“<*But, as [ have already said to vou, down to the 
time he was within the danger limit, in my judgment, 
there is nothing to be considered by you. Now, after 
he was within the danger limit, could he, by the ex- 
ercise of diligence, have been seen by the engineer to 
be inside of the danger limit? Then, from that point, 
had this engineer exercised care and freedom from 
negligence, as he ought to do, could he then have 
averted the injury? If not, then your verdiet will be 
in favor of the company. If he, the engineer, could 
have averted the injury after he saw the hazardous po- 
sition in which the plaintiff had placed himself, then 
you will find a verdict for the plaintiff.’ 

“This instruction was faulty, in that it submitted 
to the Jury the question as to whether or not, in the 
exercise of diligence on the part of the engineer, he 
could have discovered that the plaintiff was inside the 
danger limit. The instruction in that respect was ex- 
cepted to by defendant. 

“In Denver City Tramway Co: vy. Cobb, 164 Fed. 41, 
90 ©. C. A. 459, Justice Van Devanter, then Judge 
Van Devanter, speaking with regard to the exception 
which permits plaintiff to recover, notwithstanding 
his own contributory negligence, said : 

““PThe exception does not apply where the plain- 
tiffs negligence or position of danger is not discor- 
ered by the defendant in time to avoid the injury.’ 

“In Hart v. Northern Pac. Ry. Co., 196 Fed. 180, 
116 C. C. A. 12, thig court said: 


4 oe 


“It presupposes or concedes the existence of con- 
tributory negligence, and seeks to avoid its conse- 
quence by subsequent occurrences. If it were true that 
Starr was ina state of actual peril, that the defendant 
had actual knowledge of that peril, and «after that 
knowledge was acquired failed to exercise ordinary 
care to prevent injuring him, these facts might create 
a cause of action, or might excuse the contributory 
negligence which brought Starr into his position of 
peril.’ 

“Numerous other authorities might be cited to the 
same effect, to-wit, that the defendant's liability under 
what is known as the last clear chance doctrine is onli 
here, after actual discovery of the plaintiff's perilous 
position the injury could be avoided by the exercise of 
ordinary cave and diligence.” 


The Supreme Court of the State of Montana has passed 


upon the question of the doctrine of the last clear chance, 


and there is no conflict between the laws of this state and 


this rule of the Federal courts. The case of Dahuner v. 
Northern Pacific Railway Co., 48 Mont. 152; 136 Pac. 1059, 


was a case in which the Supreme Court was called upon 


to determine the law with relation to this doctrine. Mr. 


Chief Justice Brantly wrote the opinion of the court. 


“It may be remarked, however, that the rule is lim- 
ited in its application to those cases only im which the 
plaintiff, or the person injured or his property, has 
by his own act been exposed to injury at the hands of 
the defendant, and the defendant, after discovering 
the situation of the person or property in time, has 
failed to use ordinary care to avert the injury. (1 
Thompson on Negligence, Sec. 228.) A case calling 
for its application embodies three elements, viz. : on 
The exposed condition brought about by the neghgence 
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of plaintiff or the person injured; (2) the actual dis- 
covery by the defendant of the perilous situation of 
the person or property, in time to avert injury; and 
(3) the failure of defendant thereafter to use ordi- 
nary care to avert the injury. <All of these elements 
must concur, else the rule has no application, and lia- 
bility must be predicated upon the failure of defend- 
ant to discharge toward the person injured or his 
property, some other duty imposed by law under the 
facts of the particular case as they are made to ap- 
pear. The duty imposed by it is, not to use ordinary 
care to discover the peril and also to avert the threat- 
ened injury, but to avert the injury after the perilous 
situation is actually discovered.” (And citations. ) 


The court discusses, further, a doubt that seems to have 
lurked in the minds of different lawvers with relation to 
the application of this doctrine, but it does not qualify or 
limit in anv manner at all the statement hereinbefore 
quoted, and it savs, without any qualification, that, what- 
ever may have been in the minds of different lawyers within 
the State, the doctrine has no application unless all of the 
enumerated elements appear. 

So, then, the conclusion from these considerations is 
that a complaint based upon the doctrine of the last clear 
chance fails to state a cause of action unless it is alleged 
that plaintiff’s intestate was actually discovered in a place 
of peril, and there is a failure of proof unless it appears 
from the evidence that discovery was actually made. 

The complaint in the case at bar pleads discovery alter- 
natively. It says that David Clement, Jir., was discovered, 
or, by the exercise of ordinary care, could have been dis- 


covered. This is exactly the form of pleading condemned 


in the cases hereinbefore cited, and falls far short of the 
requirements of the law of the State of Montana and of 
the United States, 

It will be observed that there is equal failure of proof 
of discovery, all the evidence being that (lement, Jr., was 
heyer discovered in peri or at all until after he had ex- 
pired. More will be said later with respect to the possi- 
bility of averting the accident after Clement, Jr, was dis- 
covered ma place of peril. Here we urge only that there 
ina place of 


was never a discovery at all of Clement, Jv, 


peril; and that it is not alleged that he was so discovered. 


ARGUMENT NO. IT. 
It is error to permit connsel to lead his ivitnesses, 


“A question which suggests to the witness the an- 
swer which the examining party desires is denominat- 
ed a leading or suggestive question. On a direct ex- 
amination leading questions are not allowed, except 
in the sound discretion of the court, under special 
circumstances making it appear that the interests of 
justice require it.” 

Revised Codes of Montana 1907, Sec. S019. 


The function of law is to protect the rights of parties. 
One of the provisions calculated to protect a party who has 
a cause pending before a jury is this section of the Revised 
(Codes of Montana. Your Honors are too familiar with the 
effect upon the minds of the jury of the habit of some law- 
vers in testifying before a jury by means of the questions 
that they ask, to require appellants to waste any consid- 


erable space upon the proposition that it is most danger- 
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ous to permit counsel to ask, in the presence of a jury, 
questions which are in form forbidden by the statute. 

It is a matter of the utmost materiality to Htigants 
whether counsel for the opponent shall be permitted to 
sugeest, by innuendo and question, thoughts to the minds 
of the Jury that the examination of the witmess on the stand 
would net justify. There are, undoubtedly, circumstances 
which justify the court, in its discretion, im permitting 
counsel to ask questions which lead their witness and to 
sugeest the answer. The Code section recognizes such a 
contingency, and provides for it, with the very clear ex- 
pression, however, that it shall not be allowed except in 
the sound discretion of the court, under special circum. 
stances that make it appear that the ends of Justice re- 
quire it. It does not appear from any authority that we 
have read, and we have not heard it suggested, that the 
fact that a witness is not giving the answer sought by 
counsel is a sufficient showing that the ends of Justice re- 
quire the court to permit the question. 

We raise no question at all about the form of introduc- 
tory questions; but we do urge most vespectfully, but earn- 
estly, that it is a deprivation of a material right for op- 
posing counsel to be permitted, in the absence of the show- 
ing provided for by the statute, during the examination in 
chief with respect to matters of moment and materiality, to 
ask questions that are vicious in their form. It is not the 
substance of the answer that does the damage, but the form 
of the question, and the suggestion, by asking it, on the 
part of eminent and learned lawyers, whose presence has 


weight with the jury, is the violation of a right preserved 


ee 


lo a litigant by the Code of this state. The Code does not 
say that leading questions may be asked about matters 
Which in the opinion of the trial judge. are not of the ut- 
most materiality ; it says that they shall not be asked at all, 
except under stringent and rigidly apphed conditions; and 
it is error of a most prejudicial kind for the court to permit 
the infraction of this rule; and, until the legislative body 
of the State repeals the act we believe that Hitigants are en- 
titled to the full measure of protection contemplated and 


provided for. 


AINGUMENT NO. IIL. 


David Clement. Jr., was quilty of concurrent negligence, 


which precludes any recovery in this action, 


All the witnesses who testified in this case agreed that 
the train first came in sight of the milk wagon when it was 
approximately four hundred feet east of the crossing, and 
the wagon itself was approximately one bundred and fifty 
feet south of the crossing. The view was equal and wholly 
unobstructed. There was never the slightest effort made 
by anvone in the milk wagon to check the speed of the 
horses, which jogeed along at a very uniform, steady gait, 
to the northward at a rate of four or five miles per hour, 
only slightly less than that of the train itself, until the 
time when Chappell jumped off the running-board, just in 
time to avert accident himself, at a time when the horses’ 
heads were just upon the track of the railroad, and at a 
time when we believe the evidence justifies us in saving 


that no human agency could have averted the injury. 
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Human experience tells us that the team could have been 
stopped at any instant in a second’s interval of time; and 
the evidence is conclusive that the negligence of David 
Clement, Jv... continued until the very instant of his ac- 
cident, and there never was even an infinitesimal space 
of time after his negligence ceased prior to the happening 
of the accident; his neghgence did not cease until the in- 
stant of the accident and his death. That being true, no 
recovery can be had. Authorities on this point are numer- 
ous and of great weight. We do not assume to quote more 


than a few of the leading cases. 


Dunworth v. Grand Trunk Western Ry. Co., 127 
Ted. 307, at page 310, 
Says: 


“There are no facts disclosed in this record calling 
for the application of the modification of the rule. It 
does not appear that the presence of the deceased 
upon the track was observed by the locomotive en- 
gineer, ov that after seeing him, and after knowledge 
that he was unobservant of his danger, there was time 
to avoid the catastrophe. To bring the case within 
the. modification of the rule it is incuinbent upon the 
plaintiff to make a showing calling for its applica- 
tion.” 

Southern Ry. Co. v. Carroll, 188 Fed. 688, 


is a case in which a traveler, knowing of a railroad cross- 
ing, as David Clement, Jr., knew of this crossing, ap- 
proached it at night in a carriage with drawn side curtains, 
without looking or listening for the approach of a train 
which was in sight and hearing. The traveler was driving 


at a dog trot. He testified that he had crossed the cross- 


coe 


ing several times in the day time. In such an instance. 
the Circuit Court of Appeals for the Fourth Circuit says 
that the law in the case is clear, that “the traweler iserv- 
quired to give way to any train which is in sight or hear- 
ine"; and the traveler who knows of the crossing must 
look and listen for approaching trains before even attempt- 
Ing to cross a track, and he must begin to look and listen 
at such a distance from the track as to enable hin to step 
in case he hears an approaching train. “If the unexplained 
evidence shows that the injured person could certainly have 
seen the train in ample time to aveid it if he looked, if is 
conclusively to be presumed that he did not look, or did 
not heed, and he is to be held negligent as a matter of 
tw. “NOP IS it an excuse thar We asia or sao: 


sienals of approaching trains were not given.” 


Schotield vy Wiliecaco Ry Go, Jit US Se oles 
In the Carroll case the court ordered Judgment for the 


defendant, 
IHinois Central R. Co. v. Ackerman, 144 Fed. 959. 


is a case very Similar in its physical aspects to the one at 
bar. In that case, the court said that a look when the de- 
ceased was fifty feet from the point of collision would have 
revealed to him the approaching train at anv point within 
four hundred feet, or thereabouts; and the legal duty im- 
posed upon the injured man in that ease was to look and 
listen, and “the men upon the train were not obliged under 
the circumstances to anticipate his negligence. They could 
very well have assumed cither that he knew of the approach 


of the cars and intended to stop at the customary safe (is- 
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tance or that he would look when near the track and then 
stop before going upon it.” “He was not in a place of 
danger until it was too late to prevent the accident. The 
negligence of the employees of the railroad company and 
that of the deceased were concurrent and continuous down 
to the very moment of the collision, and there is no room 
for the contention that the negligence of the latter should 
be regarded as a known condition upon which the negh- 
gence of the former subsequently operated.” iA directed 


verdict should have been granted, 


©, M. & St. BP. Ry. Co. y. Clarkson, 147 led, 397, 
Says : 


“Suppose there had been a flagman at the crossing, 
what fact is there in evidence from which any jury 
should be allowed to infer that the life of Clarkson 
would have been saved? The place where such flag- 
man would have been Funda was about with lis lan- 
term aight, in-plain view of Clarkson, if then 2)- 
proach the crossing.” 


So is it here, The train was coming in plain view, with- 
out an obstruction; and if Clement, Jr., had been paying 
any attention at all for his own safety, he would have 
avoided the accident. The slightest precaution even at, the 
last minute would have saved him; but he observed no 
precaution, and was negligent up to the instant of the 
necident. 

“In any permissible view of the facts and the law 
of this case, this verdict cannot stand except upon 


the license of a mere conjecture, as needful to be re- 
strained as a disenised confiscation. The court should 
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have granted the request of the defendant for a di- 
rected verdict.” (147 Fed. 408.) 


We uree the same proposition about the case at bar. 
St. Louis;& S. fF. R. KR. Go. vy. Summers, 173 led. 
358, 

discusses the applicability of the doctrine of the last clear 
chance, and says that it is well settled that, notwithstand- 
ing the contributory negligence of a traveler in crossing a 
‘ailroad track, which precludes recovery for the primary 
negligence of the railway company in operating its train 
so as to bring about a collision with him, “yet another and 
different cause of action arises in favor of the traveler if 
for any reason he is exposed to imminent peril and danger, 
and the railroad company, after actually discovering that 
condition, could, by the exercise of ordinary care, have 
stopped its train, or otherwise have avoided injuring him, 
and failed to do so.” (Citations.) “But in the applica- 
tion of this rule care must be taken to avoid undermining 


eence. Such negligence of the 


the rule of contributory neehs 
(raveler in law fully exonerates the railroad company from 
the consequences of its original neghgence, and some secir 
and subsequent act of negligence must arise to create a 
cause of action; and this new or secondary act must be es- 
tablished by proof, unaided by the former acts, which have 
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been excused by the traveler’s contributory neglgence. 
“It may be that the engineer might have seen, and 
should be presumed to have seen, Magar approaching 

the main track; but this would constitute no evidence 
that his peril was appreciated. Common observation 
and experience teach that men cngaged in hauling 


pie 


freight about railroad stations frequently approach 
close to the tracks with their teams and stand there 
While trains pass near them. Engineers in charge of 
trains must be presumed to be familiar with this 
practice, and to operate their trains in the light of it. 
It would constitute a serious embarrassment to traffic, 
if engineers should be required to stop or slow up upon 
seeing the approach of a wagon to the tracks. They 
have a right to presume that the drivers will observe 
the precaution which the law imposes upon them as a 
duty, and keep off the tracks on the approach = of 
trains.” 


Colorado & S. Ry. Co, vy. Tucker, 173 Fed. 605, 


holds that a man who walked, in the day tiine, upon a cross- 
ing, immediately in the way of an engine which was back- 
ing toward the crossing at a speed of five or six miles an 
hour, and in plain sight, with nothing to obstruct the view, 
is, aS a matter of law, chargeable with negligence which 


precludes recovery for his death. 
Illinois Central RN. Co. v. Nelson, 173 Fed. 915, 


iS a case strikingly parallel to the case at bar. There, as 
here, substantially the only evidence of negligence was 
conflicting testimony with relation to the distance in which 
a train moving at the rate of four or five miles per hour 
could be and should be brought to a stop. In that case, 
plaintiff's witnesses testified that, under the circumstances, 
the tvain should be stopped from twelve to twenty feet. .As 
a matter of fact, it ran more than one hundred feet. In 
that case, the only evidence of negligence was that after 
the discovery the train ran farther than the plaintiff's wit- 


nesses thought it should run, In this case, there is, to be 


a 


sure, no discovery of David Clement, Jr., in time or at all; 
but there is testimony on the part of plaintiff's wituesses, 
who, it will be observed, were all discredited, disgruntled, 
and discharged railway emplovees who either had pending 
at that time litigation against railroad corporations or had 
settled such Htigahion within a short while prior to the 
trial of the case in which they gave testimony, that, in their 
judement, the train fan too far past the crossing. In the 
case cited, the Cirenit Court of Appeals for the Highth 
Circuit was of the opinion that a directed verdict should 
have been granted on facts substantially (he same as in this 
Case, 


Tforan y. B. & M. RR. Co., 184 Fed. £53, 


holds that, as a general proposition, an engineer ts not 
chargeable with negligence for not stopping his train on the 
approach of ) traveler; because, in the absence of excep 
tional situations, he would be justified im assuming that 
the traveler would see the train and would not walk in 


front of an approaching engine. 
Nortivern Racine ty (ten. Via ea edie 


holds that the question of negligence is a question of law 
for the court when the facts are undisputed and the in- 
ferences are so clear that reasonable men ought not to 
differ on them. ‘Phat suit was founded on a statutory duty 
of the company which was violated. The court says that a 
traveler who fails to exercise due care cannot Complan of 
an injury received through the neghgence of the railway 


company, Where his own negligence contributed, 


— 


Northern Pacific Ry. Co. y. Alderson. 199 Ped. (35 
. 5 ) 


holds that travelers are required to use their senses of 
sight and hearing on approaching crossings. The propo- 
sitions under discussion in this case differ from the ones 
in the case at bar; but recognition is made of the rule for 


which plaintiffs in error contend, 
Towa Central Ry. Co. vy. Walker, 203 Fed. 685, 


has already been quoted at considerable length on the 
proposition that the complaint does not state a cause of 


action. That case supports also the present contention. 


Miser # NEP. Ry. Co., 208 Fed. 933, 

holds: 

“The failure to ring the bell or blow the whistle of 
the engine was, at most, concurring or succeeding neg- 
ligence, which failed to prevent the natural conse- 
quences of plaintiffs carelessness, but was not of itself 
such negligence as would render defendant liable. 
Ordinary care required that he be alert in the use of 
his senses of sight and hearing to guard himself from 
harm, and no reliance on the exercise of care by per 
sons in control of engines or trains can excuse his fail- 
ure to exercise such care.”’ 


Coleman y. Atlantic Coast Line, 69 8. E. 251, 


holds that there can be no recovery by one injured at a 
crossing, where his negligence proximately contributed th 
the injury, though the company was also neghgent. Dis- 
cussing the question when a traveler is bound to look, this 
court holds that it is his duty to look in time to save him- 
self; and, when the traveler is careless and indifferent, he 


cannot complain if injured. 
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McNeill v. Atlantic Coast Line, 83 S. E. 704, 


is a case in point on the contention that there was no lamp 
burning ov the head of this train. There is testimony that 
it was burning when the engine left the roundhouse; but 
Willoughby testified that it was not burning at the time of 
the accident. The McNeil case helds that in an actiou 
for the death of a person struck by a train at night, where 
the evidence showed the failure of the train to carry a 
headlight, but the evidence of the cause of death was cir 
cunstantial, and was as consistent with decedent’s com- 
ing on the track suddenly in front of the train as with any 
other theory, there could be no recovery as a matter of 
law. 

It cannot be seriously argued in this case that the prox- 
imate cause of Clement, Jv.’s death was the absence of a 
light on the head end of the engine; because the testimony 
is that Chappell was on the head end of the train, and he 
claims stood with a lantern in his hand. The proximate 
cause of Clement, Jr's, accident was his negligence in driv- 
ing immediately in front of an approaching train at a time 


when the engine men could not avoid injuring hin. 
Wan Wankle #.9N) Yo Ge Sest. Ll. Co., 7388. Be for 


holds that a railway track is itself a warning of danger; 
and cites authority supporting that proposition; and says, 
further, that while the burden of showing contributory 
negligence rests upon the defendant, if the testimony given 
on behalf of the plaintiff shows that condition obtains, 


there can be no recovery. 


Siities Admr y. Cinciiat. MO. & 7. P. Ry. Co, 
142 S. W. 1047, 

holds that an engincer had the right to assume that imtes- 
tate would heed the warning of the approaching train and 
keep out of its way. “It was not incumbent on him to stop 
the train until it became reasonably apparent that the in- 
testate was oblivious of the danger.” In that case, as n 
the one at bar, when it became manifest that plaintiff’s in- 
testate was in peril, it was too late to save him. A directed 


verdict Was proper. 
Powers v. I. G. Ry. Co., 1386 N. W. 1049, 


holds that ‘‘the engineer did see the plaintiff when he was 
eight or ten rods east of the track, it is true; but he had 
the right to suppose that plaintiff would exercise reason- 
able care and not drive on to the track ahead of the train: 
and, when he discovered that be did not intend to stop, 
it was then too late to prevent the collision.” | verdict 


should have been directed on such a showing of facts. 


Bates v. L. & N. BR. Co., 64 So. 298, 
savs the law is too well settled to require much discussion ; 
and that when plaintiff’s testimony shows that he was 
eullty of contributory negligence, as a matter of law he is 
precluded from recovery. In that case also there was ex- 
pert testimony about the distance in which a train could 


be stopped. 
Labelle v. Central Vermont R. Co., 88 Atl. 517 


Ss 


was a case in which a verdict was directed for the defend- 


ant. Plaintiff excepted on the ground that he was entitled 


= oe 


to go to the jury on the doctrine of the last clear chance. 
Htis contention was held to be wrong because of the fact 
that, while the plaintiff, who was driving gentle and well- 
Managed horses ina safe place at a safe distance from the 
track, the train was within his view and could have been 
seen; and if he did not see it, it was because he was not 
looking and listening, as the law requires. Failine te exer 
cise his faculties in this respect. eoine apon the crossine 
was negligence that precluded a recovery, unless this neeli- 
gence became remote, within the deetrine of the last. cleay 
chance; and the statement of the applicability of that doc- 
trine as it is made by the court in this instance, is a clear 
and concise statement of the proposition urged in this sec- 


tion on behalf of the plaintiffs in error. 


“Should the case have been submitted to the Jury 
upon the doctrine of the ‘last clear chance’? Phe neg: 
ligence of the plaintiff proximately contributing to the 
accident continued as long as it was possible for him 
to avoid personal injurv. He was walking between 
the front wheels and the body of the dump cart, his 
horses perfectly manageable. The space between the 
forward wheels and the body was sufficient for cramp- 
ing purposes, and there was no evidence tending te 
show that it was not large enough for the plaintiff to 
vo through and outside the wheels, thereby to leave the 
ieam at any time before he went upon the track, tf 
need be, for his safetv. He could have done this until 
the train was so near, according to the undisputed 
evidence, that it was no longer possible for these in 
charge to prevent a collision. Thus it appears Chat 
the plaintils negligence, proximate in eharverer, ws 
eoncurrent with that of the defendant (assuming that 
the defendant was negligent) as long as it was possible 
for the latter to avoid the accident. Tu this respect the 
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case is not distinguishable from that of Flint’s Adinr. 
vy, Central Vermont Ry. Co., cited above, and the doc- 
trine of the ‘last clear chance’ does not apply. French 
v Grange iriunkehy. Go 76 V1. fad SSA 7225 iut- 
ler v. Roeland, ete, St. I. Go., 99°Mke. 1foyr5>se Atl. 
715, 105 Am. St. Rep. 267; Green v. Los Angeles Ter- 
nial Re Co. sbi Wal, 41, 76 Pace, 719) 100 Bains st. 
Rep. 68.” 


Greeny, Le AR Th. Co., (6-Pac. £m, 


is a case absolutely in point, was argued with great skill 
and ingenuity, and was carefully considered. It is hardly 
practicable to quote from the case at all without quoting 
at such ereat leneth as will unduly tax the patience of this 
Court; but the case holds that the doctrine of the last clear 
chance applies in cases where the defendant knows of the 
plaintiff's danger, was aware of the dangerous predi¢a- 
nent, and fails to do something which he could do to avoid 
the injury; but the doctrine has no application to a case 
where both parties are guilty of concurrent acts of negl- 
gence, cach of which said acts contributes to the accident 
and the injury complamed of at the very instant iehen the 
accident oecurred., 

That is the exact situation in this case. At the very in- 
stant of collision and accident, the neghgence of both par- 
ties was concurrent and active, if, indeed, defendant was 
negligent at all; and the doctrine of concurrent negligence, 
rejected by the trial judge in the cause at bar both on mo- 
tion for a directed verdict and on motion for a new trial, is 
thoroughly established in law, is well grounded in reason, 


and controls in this case, 


a 


home vaso. Gal. ssisPacs220: 


holds that because a decedent was in no danger until he 
stepped on the track, and because the engineer had no no- 
tice that decedent would step upon the track, the latter's 
contributory negligence defeated the cause of action, anil 
the doctrine of the last clear chance did not apply, because 
When it was reasonable for hin to think that there was dan- 
ger, it was too late to avoid the accident. “Trains are not 
ordinarily stopped or even held stationary to allow people 
on foot to pass in front of them’; and we submit that a 
milk wagon is in no better position on this proposition than 
a pedestrian, And the court holds that contributory negli- 
gence 18 a proper question for the court in cases of this 


kind. 
Coleman w. &. T.& S) 1°) Con i235 Pace. 150, sae: 


that the plaintiff and his driver were negligent in failing 
to look for an approaching train that they could have seen 
in time to stop and avoid the collision; that the conductor 
could have seen and stopped his train, had he been vigilant, 
and so he was neelivent; and the collision was the imme- 
diate result of the concurring negligence of both parties. 
That being true, defendant should have Judgment, and it 
was so ordered, 
Dyresm «. U: P. si Pac sso, 

hold that there can be no recovery for an injury to a plain- 
tiff caused by negligence of the defendant if the plain- 
tiff could have avoided the accident by the exercise of or- 


dinary care on his own part, althongh the defendant should 
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have discovered plaintiff’s peril in time to have prevented 
the accident, provided plaintiffs negligence continued up 
to the instant of his injury, and where, with reasonable dili- 
gence before that time, he could have learned of his dan- 
ger and escaped its consequences; that is to say, the doc- 
trine of concurrent neglgence is plainly affirmed and ex- 
pressed by the Supreme Court of Iansas in this case, which 


appears in 


Wolke (eS. ), at pase lov. 


The note to this case should be quoted substantially as it 
appears, because it is a clear exposition of the doctrine of 
concurrent negligence, relied upon by the plaintiffs im er- 
ror, provided the court deem the pleadings sufficient to 
bring the case under the doctrine of the last clear chance. 
If that doctrine be not sufficiently pleaded, there can be no 
contention that the doctrine of contributory negligence 
does not immediately preclude defendant in error from re- 


covery. 


Drones. 1. Co,, 10%. kA. (N. 8.) 421 


? 


4 
is a strong case supporting our contention that the doc- 


trine of concurrent negligence and evidence of continuing 
negligence on the part of an injured person till the very mo- 
ment of his accident controls the case at bar and defeats 
recovery There, as here, the driver of plaintiff's team drove 
toward the track until he collided with a car. Tle could 
see for a distance of two hundred or two hundred and fifty 
feet; but, without doing anything to avoid injury, he risked 


his life and the principal’s property, on the presumption 


a 


that defendant’s servants would make no mistake. That 
is not quite the situation here, but substantially so. In that 
‘ase, the court Hmpressed upon the jury the doctrine of the 
Jast clear chance. There is a very long and learned dis- 
cussion.of the applicability of the doctrine; but the gist of 


the opinion is contained in the following words: 


“Assuming that the defendant was negligent in not 
seeing the bugeyv on the track and in not avoiding the 
accident, vet the plaintiff's negligence was continuous 
and was concurrent at the very moment of the col- 
lision. It proximately contributed to the collision, 
for without it the collision would not have occurred. 
There was no new act of neeligence by the defendant, 
which was independent of the concurrent negligence, 
and which made the latter remote. Therefore, there 
was no place in the case for the doctrine of the asl 
C1CGI* CHUAMCE 


And that doctrine does not appky, nor does it in the case 
at bar. This-is very eninent authority, .on all fours with 
ihe present case. 

Southern Ry. Co. v. Bailey, 67 S. Is. 365, 
denies the applicability of the doctrine of the last clear 
chance, on the ground that plaintiffs negligence continued 
till the very instant of accident, and was therefore con- 
temporaneougand concurrent with the negligence of tire 
defendant, if defendant was negligent at all, there being no 
showing at all of wantonness or willfniness, The case 


quotes with approval from 
Constiners Brewing Co. vy. Doyle, 46.8. 1. 590, 


which holds that if the continuing negligence-of a planuilf 
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up to the time of the injury concurs with the negligence of 
the defendant in causing the injury, plaintiff caunot re- 
cover; also from 

Robards vy. Indianapolis St. Re Co.,66 N. EL 66, 64 

N. E. 593, 

the language of the doctrine of prior and subsequent neg- 
ligence implies that the principle is not applicable when 
the negligence of the plaintiff and that of the defendant 


are practically simultaneous; also from 
CTrecCti wea, (0., (orc. 11Y, 


that it (the doctrine of last clear chance) “has no applica- 
tion, however, to a case where both parties are guilty of 
concurrent acts of negligence, each of which, at the very 


time when the accident oceurs, contributes to it.” 
-O'Brien v. MeGlinehy, 68 Me. 552, 


says that the doctrine of last clear chance does nof govern 
where both parties are contemporaneously and actively in 
fant, and, by their mutual carelessness, an injury ensies 
to one or both. 
WahagiekiwveOo. ¥./"T. L, &. Co., BSN EG, 

rests on the ground that the negligence of the plaintiff was 
continucus and concurred with that of the defendant until 
the very instant of the accident; and that fact is fatal to 
the application of the doctrine of the Jast clear chance so 
as to support a recovery, where the plaintiffs danger was 
not actually discovered until it was too late to avoid injury 
and defendant's negligence consisted in keeping an incoin- 


petent: watchman ata crossing and in running a train at a 
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rate in excess of that allowed by the City Ordinance. This 
case holds that the deetrine of the last clear chance cannor 
be applied, because decedent had the power down to the 


last instant to avoid the injury. It quotes with approval 


3.5, 


Itvans vy. Adams foxpress Co., 122 Ind. 362, 367; 
Oy Ole 


where the following language was used: 


“Where the negligence of two persons is contem- 
oraneous, and the fault of each operated directly to 
cause the injury, the rule deducible from the authori- 
lies is that the plaintiff cannot recover, if by the exer- 
cisc¢ of ordinary care on his part he might have avoid- 
ed the injurious results of defendant’s negligence. 

Chicago, etc., KR. Co. v. Hedges, 118 Ind, 5, 20 N. 2. 
930 5 Lake Shore, etc, R. Co. vy. Brown (1908), 41 Ind. 
<a: 435, S4 N. E. 25, and cases cited; Indianapolis, 
ere, Kho Corn. O Donnelly so i soy, 32s ee 
163; Hammers vy. Colo. & South. R. Co. (1911), 128 La. 
648, 55 So. 4, 34 L. R. A. (N. S.) 685; 3 Elliott, Rail- 
roads, Sec. 1175; Dverson vy. Union, etc., BR. Co., 74 
RG em ted Jee ONO dee iN ON Sy EB anrnd 
note, 11 ann Cas, 207; Miniielyrmcht  Bakers2 
IKan. 569, 109 Pac. 178; Elliott v. New York, ete., R. 
Co., So Coun, 320, 76 Atl. 298; Bourret « Chicago, 
ere. Ie Co. (lowa), 21 WN SS0 poe eaneeie, 
215; Sherman & Redfield on Neg. (5th ed.), Sec. 99; 
Diown vaNorthermivetc., Go. 16 Ome Sree Sie: 
526, 10 L. R. A. CN. S.) £21. 118 Am. St. Rep. 844; 
Rider vy. Syracuse, ete, Ra Co, lil Ne Yo boca Ne I. 
836, 58 L. R.A. 1255 Gahagan v. Boston. “he R. Co., 
(ON Heel, 50 Atl. 146, 55 lL. ROA. 2205 Green, 
Los Angeles, etc., R. Co., 1438 Cal. 31, 76 Pac. 719. 101 
Ati. St. Rep. 68; Burn nis vy. Loursville, etce., R. Co., 
136 Ala. 522, 33 So. 891; O'Brien v. MeGlinchy, 68 Me. 
0923 ’vanklin vy. Engle, 34 Wash, 480, 76 Pac. 84.” 
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An investigation of pracUically all the eases in which the 
doctrine of the last clear chance is sought to be applied, 
shows that the true view of the law and the one best sup- 
ported by carefully reasoned cases is that the doctrine may 
apply, despite the fact that the defendant's negligence was 
ho more than a failure to perform its duty in discovering 
danger; but, in every such case, it is an indispensable cou- 
dition that before the doctrine can be applied, the evidence 
must conclusively show that plaintiffs negligence has 
wholly terminated and culminated while it was still possi- 
ble for the defendant to avoid the consequences of collision ; 
and, if the negligence of the plaintiff continued till the very 
instant of the accident, it comprises concurrent neghgence, 
and the doctrine of the last clear chance is never permitted 
to prevail. 

In Montana and in the [Federal Court, discovery is a 
prerequisite; and, on the view most favorable to the de- 
fendant in error, there is no conflict of law on the propo- 
sition that the evidence introduced on bebalf of plaintiff 


precludes his right of recovery. 
Railroad Co. v. Houston, 95 U.S. 697, 


says that the neglect of train men to give proper signals 
approaching a crossing does not relieve a traveler of the 
necessity of looking out for himself. Before attempting to 
cross, the traveler is bound to use his senses to look and 
listen, in order to avoid accident. If he omits to use his 
senses and walks thoughtlessly on the track; or, if after 


using them, takes a chance on crossing the track, and is 


‘Injured—in either instance, he is deprived of any right to 
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complain, and must suffer the consequences of his own 
temerity. 


Schofield v. C., Me SiSt. P. Rage Go., 1141 Ul os, Glee 


holds in conformity with the doctrine of the Houston case, 
cited. The case holds that a verdict should be directed for 
the defendant in a case where a person ina sleigh drawn 
by one horse, traveling a road with which he was: familiar, 
near a railroad crossing which he knew, could have seen a 
coming train if he had looked. He did not look, and was 
hurt; and, despite the fact that the train was an irreenlar 
one and running at a high rate of speed, and did not whistle 
or ing a bell, his contributory negligence precludes re- 


COVETY. 


Northern Pacific Rv. Co. v. Freeman, 174 0. 8. 379, 


was appealed from the Circuit Court for the District of 
Washington to the Circuit Court of Appeals for the Ninth 
Circuit; thence to the Supreme Court, where a judgement 
on a verdict for plaintiff was reversed, and the cause re- 
manded to the Cirenit Court of Washington for a new 
trial. This case holds that the duty of a person approach- 
ing a railway crossing, whether driving or on foot, to look 
and listen, is so elementary and has been affirmed so many 
times that a mere reference to the Houston and Schofield 
cases, supra, is sufficient Ulustration of the general rule. 
There were three witnesses to the accident. They were two 
hundred or two hundred and fiffv feet away. Freeman 
drove his horses at a slow trot, at a uniform rate of speed, 
right up to the time of the accident; that he looked straight 


before him, without turning his head either way; that: the 
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team did not swerve, but trotted directly on to the cross- 
ing, and that the deceased made no motion to stop until just 
as the engine struck him. Freeman was a young man, eye- 
sight and hearing good, knew ‘the crossing, and at a dis- 
tance of forty feet from the railway track could have seen 
the train approach for a distance of three hundred feet. 
The court quotes the /iouston case, supra, with approval, 
and says that failure to whistle or ring the bell was no ex- 
cuse for plaintiff's negligence. “She was bound to look and 
listen before attempting to cross the railroad track, im 
order to avoid an approaching train, and not to walk care- 
lessly into the place of possible danger. Ifad she used her 
senses, she could not have failed both to hear and to see 
the train which was coming. If she omitted to use them, 
and walked thoughtlessly upon the track, she was guilty of 
culpable neglgence, and so far contributed to her injuries 
as to deprive her of any right to complam of others.” The 
court, says, further, that the facts are that the deceased, 
Freeman, approached a well known crossing, with the 
train in full view. If he had used his senses, he could not 
fail to see it. Notwithstanding that faet, the accident oc- 


curred. 


‘Judging from the common experience of men, there 
can be but one plausible solution of the problem how 
the collision occurred. He did not look; or, if he 
looked, he did not heed the warning.” 


b) 


Under such circumstances, which are on all fours with 
the case at bar, the Supreme Court of the United States 


was of the opinion that the defendant was entitled to a 
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directed verdict. Such, we contend, is the right of the 


plaintiffs in error in this case. 


ARGUMENT NO. IV. 


There is no evidence that David Clement, Jr., survived 
the accident, and the motion fora directed verdict should 
have been granted; and it was error to enter judgment on 
ihe verdict, 

Plaintiff below must prove the essential averments of 
his complaint by a fair preponderance of the evidence, or 


his cause fails. This is admitted to be the law. 
Corcoran, Admx., vy, B. & A. Ry. Co., 183 Mass. 507, 


at page 509, holds that the burden of proof is on the plain- 
tiff to show that her intestate survived. The question be- 
ing left to conjecture, the evidence would not justify the 
jury in finding that the plaintiff had sustained this burden 


of proof; and a directed verdiet for the defendant is right. 
The case of 
Melzner v. N. P. ity. Go., 127 Pace. 146, 


on page 148, clearly recognizes the burden upon the plain- 
tif below to show that his intestate survived his injuries 
for an appreciable length of time. We do not understand 
that counsel for defendant in error make any contention 
adverse, but contend only that the jury were entitled from 
the evidence to conclude that there was a survival. Plain- 
tiffs in error contend that there is no evidence justifying 
such a conclusion, and that the failure to introduce such 


evidence was fatal to the contention of defendants in error. 


a 


Respecting the evidence in this case, the same thing must 
be said here as was said in the case of 


Railroad Co. y. Pendergrass, 69 Miss. 425, at page 
434 : 


“On the few horrible facts in evidence as to the death 
of the deceased, we cannot consent that the evidence 
shows that he survived the injury. He was run over by 
a swiftly moving train, under circumstances undis- 
closed, and was ground to pieces, and the fragments 
strewn along the track, and near it, for seventy or 
eighty feet. To say the jury was warranted in hold- 
ing that he survived the injury for any appreciable 
space of time, however short—that his death was not 
instantaneous—is impossible.” 

That is the condition of the evidence here. There 1s ab- 
solutely no testimony standing in this record respecting 
any survival of Clement, Jr. The only man who testified 
in that regard is Chappell, and his testimony was rejected 
by the trial judge, who states in his memorandum opinion 
(Tr., pages 22-25), that if the verdict depended im any de- 
eree upon Chappell’s testimony, a new trial ought to be and 
would be granted. The trial judge said that when found 
deceased was dead. (Tr., p. 23, line 18.) 

The survival statute of Montana presupposes a cause of 
action in favor of the deceased. It does not create a new 
cause of action; merely preserves to the heirs or represcn- 
tatives of the deceased the right to sue, which deceased had 
during his life time. This proposition is settled in the case 
of 


Dillon et al. v. Great Northern Ry. Co., 38 Mont. 
485; 100 Pac. 960. 
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In that case, ‘the court decided, upon the agreed state- 
ment of fact that Dillon was instantaneously -killed, that 
no cause of action survived to his estate, reasoning that in 
his life time plaintiff's intestate had no cause of action. 
The Supreme Court of Montana, speaking by Mr. Justice 
Holloway, quotes with appreval (100 Pac., 965) ‘from a 
Massachusetts case in the following language: 

“The cause of action must accrue durmeg the life 
time of the party injured. Tere there was no time 
during the life of the intestate at which:a-cause of ac- 
tion cotdd accrue, because the life closed with the acei- 
dent from which a cause of action would -have other- 
wise accrued.” 


Kearny v. Boston, 9°Cush. 108. 


Again, quoting from the Supreme Court of Minnesota, 
on the same and ‘following pages, it approves this lan- 
ouage: 

“We are of the opinion that the personal represen- 
tative has no right of personal action where the de- 
ceased never had such right, and that where death was 
simultaneous with injury it is impossible to the healthy 
mind to conceive of a right of action in the man in- 
stantaneously killed.” 

We do not understand that defendant in error makes any 
contention adverse to this view, and therefore pass further 
consideration of this proposition. 

We uree that it is a simple rule of evidence that the bur- 
den of proof is upon the plaintiff. To prevail in this case, 
the plaintiff below must show survival by plaintiff's intes- 
tate for an appreciable length of time. after the accident, 


and there is no burden upon the defendants below to show 
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that plaintiffs intestate did not survive for that appreci- 
able length of time. In the absence of proof, it is patent 
that the plaintiff has failed to preve an essential aver- 
ment; and his failure is fatal to his contention. There is 
no evidence introduced in this case that any of the wit- 
nesses to the fatal accident had any knowledge of the pree- 
ence of the plaintiffs intestate within the enclosed milk 
wagon until after the accident had happened and the train 
was brought to a stop and investigation made. Chappe}, 
who was the witness closest to the wagon, testified that he 
heard no outcry of any kind or character at the time of the 
collision. There was no testimony that Clement, Jr, was 
seen within the wagon; and what happened to Clement 
from: the time of the collision at the crossing until he was 
discovered beneath the train is left wholly and entirely 
to speculation and conjecture. 

Passing, temporarily, other considerations, it is the law 
in this State that there must be more than a mere scintilla 
of evidence to justify a verdict, or it will net be per- 


mitted to stand. This has been the law since the case of 


Pierre v. G. F. & C., 22 Mont. 445; 56 Pac. 868; and 
’ cases following that authority. 

What evidence was submitted to the jury whieh will 
justify them in concluding that Clement received any in- 
jury prior to the fatal sheck which swept his life away 
within the twinkling of an eve? There is not, we respect- 
fully urge, a suggestion anywhere in the record that Cle- 
ment received any injury before the: top of his head was 


removed, We may, by speculation or coniertyre reach an- 
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other conclusion, but a much more reasonable conclusion, 
if we are permitted to speculate, would be that the first 
injury received by David Clement, Jv., was the fatal in- 
Jury, from the fact that Chappell, who was running beside 
the engine at the time of the collision and was almost 
at the very point of the accident, heard no outcry when the 
collision happened. We can well imagine that if the first 
blow was not instantaneously fatal, David Clement, Jr., 
would have screamed in anguish, and that his fathire to so 
scream is probably accounted for by the fact that his first 
injury was instantly mortal. In view of the fact that 
from the time of the accident until his discovery under the 
train by Chappell there is an absolute dearth of testimony 
or facts from which any fair inference can be drawn, we 
respectfully urge that there has been a failure of proof 
of an essential averment or allegation, and that the nonsuit 
should have been granted. 

We think it is clear from all the facts and cirenistances 
In connection with the case that there was not such a sur- 
vival as the Statute contemplates. 

Chief Justice Shaw of Massachusetts, 9 Cush. 1035, says: 

“Woe ave to ascertain what the intent of the Leeis- 
Jature was when they passed the law. It is not to be 
supposed that they intended to make a distinction be- 
tween a case where the death was so instantaneous that 
there was no manifestation or life whatever and a case 
where there might be some slight spasmodic action of 
the body of the sufferer to indicate that life was not 
quite extinct.” 

This is quoted with approval in 

Lobenstein v. Iron Works, 146 N. W. 293; 297. 
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This brings us properly to a consideration of what 
Ineant by “instantaneous death.” The case last quoted 
considered the proposition, and we believe that their reason- 
ing is correct. The court in this case said : 

“We see no reason for splitting hairs as to what 1s 
meant by instantaneous death, though we can appre- 
ciate the difference between a coutinuine injury result- 
ing in drowning or death by ban eing, throwing from a 
housetop, etc., and one where a person survives the 
wrongful act in an injured condition.” 

And, quoting from West v. Detroit, 123 N. VW, 1100) vines 
approve this statement: 


‘Where there is a continuing injury resulting m 
death within a few moments, it is instantancous, with- 


4 


in the meaning of the Statute.” 


It is the defendants’ contention in this cause that the 
injury which snapped the thread of life for David Clement 
was a continuing injury, so far as the evidence shows; and 
in the purview of the law, there was no appreciable tine 
between the collision and Clement's demise. 

4 kindred case is that entitled “The Corsair,” deter- 
mined by the Supreme Court of the United States and re- 
ported in 145 (7. S. at page 335. We direct the court’s 
attention to page 348, where it is suggested that pain and 
suffering sustained by the intestate must be separable, as 
a matter of law, from the accident, and not substantially 
cotemporaneous with death. It appears cleav to us that 
the Supreme Court in this case was clearly of the view 
that even a few seconds of conscious suffering would not 


satisfy the requirements of survival for an appreciable 


time, In this connection we call the attention of the Court 


to the case of 


Moyer vy. Oshkosh, 189 N. W. 378. 


. 


That case, page 380, savs where death is instantaneous 
ov practically so, there is no cause of action in favor of the 
estate as a beneficiary. The case itself was brought under 
another theory; and we stmply cite the case on the propo- 
sition that a spasmodic or convulsive twitching of the body 
after accident wholly fails to satisfy the law. 

The case of 

Carolina Railway Co. v. Shewalter, 161 8. W. 
1136, 
is a carefully considered case. We quote from cases cited 


with approval in that case. They quote 
Meoaniinvay: bP akoay “haeecoes) Casi. Oe 
with approval in the folowing language: 


“If the death was instantaneous, and, of course, 
simultaneous with the injury, no right of action ac- 
crues to the person killed, and, of course, none to 
which the statute can apply. But if the party sur- 
vives, lives after it, the right of action accrues to bim., 
as a person in esse, and his subsequent death does not 
defeat it, but, by operation of the statute, vests i If, 
the personal representative.” 


And, again, quoting from 


St. Louis Ry. Co. v. Dawson, 56 8S. W. 46, an 
Arkansas case, 


they approve this statement: 


“Phe survival of the action depends upon whether 
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the injured child lived after the act constituting the 
cause of action.” 

In this case, we contend that there was a sinele acci- 
dent; that the injury to David Clement, Jr., caused his 
instantaneous death, and that it is immaterial whether he 
received some slighter injury a second or two before the 
injury to his head, or whether he received the latter injury 
first. This cause is brought on behalf of the estate for in- 
juries suffered by plaintiffs intestate which accrued to 
him during his lifetime. The case was tried on the theory 
that the particular injury on which recovery was soneght 
was the injury which produced death. That Injury was the 
injury to the head. 

The clearest statement of what is meant by “instantane- 
ous death” that we have been able to discover is found in 


West v. Detroit, a Michigan case, reported in 123 
News 110. 


The court in that case said, 


‘Where there is a continuing injury resulting in 
death within a few minutes, it is instantaneous, with- 
in the meaning of the Statute.” 


We wholly fail to see any difference between the case of 
a drowning person, who cannot be said to survive an ap- 
preciable length of time after the fatal accident, and the 
case of a person under the wheels of a train who in the 
course of a few seconds from the time of the collision is 
found dead. Viewed most favorably for the plaintiff, ihe 
injury during the few seconds is a continuing one, in the 


absence of evidence that the blow to the head was not fivst 
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and death was not iustantaneous; and recovery by the 
plaintiff cannot be allowed on either theory. The test 
is, we urge, the question whether there was life after the 
accident; and we have been unable to find any reported 
opinion In which a recovery was allowed unless there was 
evidence of life after the accident. The cases which seem 
at first glance to oppose this statement, on investigation, 
prove to be cases in which there was evidence of life after 
the accident. In this case, there was but one accident. It 
began with the collision on the crossing. It ended with the 
death of plaintiffs intestate. It was a continuing acci- 
dent, resulting in a fatality. After the accident happened, 
there is absolutely no testimony justifying a conclusion 
of survival at all. There is not a scintilla of evidence that 
the injury which crushed off the top of the head was not 
the first injury received by Clement, Jr.; and it is a fair 
inference, from the fact that the boy never screamed or 
made an outcry, that such was indeed the case, 

We do not find a great number of reported decisions on 
the precise point at issue. The CORSAIR case, supra, is 
the only instance, so far as we have found, in which the 
Supreme Court of the United States touched the matter. 
The difficulty of the situation here lies in the question, 
What facts justify an inference of survival? 

Michigan has two statutes; one, a survival statute, and 
the other, a death statute. The question has been before 
that court as frequently as before any. 


Ely v. Detroit United Ry. Co., 127 N. W. 259, 


was a case brought on two counts, one under each Act. 
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The court held there that the evidence that a plaintiff 
survived the original injury from ten minutes to half an 
hour was sufficient to bring it under the “Survival Act”. 


The case of 


Nest vy. Detroit United Ry. Cogj123 No We gage tage, 


is a Case brought to recover damages for a drowning. The 
in death within a few minutes it is instantaneous, within 
the meaning of the Statute. We do not contend that the 
case passed on that point; but the construction by the 
court of what is meant by instantaneous death is une- 
quivocal. 


Te case of 


Cheatham y. Red River Line, 56 Fed. 248, 


is a case brought to recover damages for a drawning. The 
Iederal Court for the Eastern District of Louisiana held, 
on the authority of The Corsair, supra, that the man’s suf- 
ferings after he fell into the water and before he drowned 
cannot be taken into account, since they are substantially 


cotemporaneous with his death. 


Perkins v. Oxford Paper 'Co., 71 Atl. 276, 
was a case in which plaintiff's intestate survived for sev- 
enty-five hours, and is not exactly in point, but is a well- 
reasoned case; and the reasoning supports the contention 
of plaintiffs in error on the proposition that there must be 
evidence of a survival. 


Tiffany’s Death by Wrongful Act, 2nd Id., (para- 
sraphs 74, 75, and 76), 


classifies and discusses the holdings of courts of different 


jurisdictions; and 


Corpus Juris, Vol. LL, at page 197, 


contains a statement and a note on the proposition. 


These two texts cite substantial authorities, upon which 


) 
plaintiffs in error rest their contention. 

The law is well settled in Massachusetts. 

Ikearney, Adimx., v. Boston & Worcester, 63° Mass. 

108, 

was a case brought on account of wrongful death. The 

court, stating that the death was instantaneous, ruled that 

the action could not be maintained; and in that case a girl, 

who was less than two rods from the place of the accident, 

siw the deceased girl suffer her injury, and saw her move 

her hands and feet shehtly after the accident, but she only 

breathed once after the arrival of the witness and gave no 
sions of Consciousness. 

The facts in the case at bar are much stronger, from 
the standpoint of the plaintiffs in error, in view of the fact 
that the only evidence of any survival at all was rejected 
by the trial judge in considering the motion for a new trial. 

Moran, Adinx., v. Hollings, 125 Mass. 93, 
was a case in which damages were sought for the death 
of a sixteen-year-old boy who was killed while in the ¢m- 
ploy of the defendants. He fell forty feet through four 
hatchways, and was killed by striking the lower floor of 
the defendants’ building. The court directed a verdict for 


the defendants, despite plaintiffs contention that the dead 
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boy, in falling through the hatchways, might have struck 
against some obstacle, and thereby received injuries for 


which he might have a cause of action before he was killed. 
Maher v. Boston & O. R. Co., 32 N. I. 950, 


was a case brought to recover damages for the death of 2 
brakeman who was knocked off the rear car of a train by 
contact of his head with a bridge; and, in this case, the 
court held that the evidence justified the inference that 
death was instantaneous, the lesions on the head being 
sufficient to produce instant death. They infer that the 
fact that there was no outcry after plaintiff's intestate fell 
was a fair indication that death was instantaneous. We 
have heretofore suggested in this brief that the fact that 
Clement, Jr., was never heard to make an outery through- 
out the entire affair justifies the inference, on the author- 
itv of this case, that his first Injury snapped the thin-spun 
thread of life. Jiven Chappell, whose testimony was, im 
the language of the Court, nicely calculated to meet the 
requirements of some authorities, would not say that he 
heard the slightest noise; and neither did Willoughby tes- 
tify to anv such noise, and probably he could have heard 


a scream had one been uttered. 


Mulehev (Mulchahev) v. Washburn Car Wheel Co., 

14 N. E. 106, 
held that a terribly crushed coudition of the body, viewed 
in the most favorable light for plaintiff, failed to justify a 
conclusion of any conscious pain or suffering on the: part 


of the intestate after he received: his injusies. . The mat- 
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tev being left to conjecture, plaintiff failed in that case for 
want of proof. 

The case of 

Carolina C. & O. Co, y. Shewalter, 161 8S. W. 1186, 

is a Tennessee case, which considers at great length and 
with great clearness of expression the proposition of sur- 
vival after accident. They reach the conclusion of law, 
which is settled beyond the peradventure of a doubt in 
Montana, that no right of action passes to the adiministra- 
tor when the killing was instantaneous. 

The clearest expression of the law in Montana is to be 


found in the case of 


Dillon v. Great Northern Ry. Co., 100 Pace. 960. 


They approve the language of the Supreme Court of Mis- 
Sissippi in the case of 
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Illinois Central Ry. Co. vy. Pendergrass, 69 Miss. 


4255; 12 So. 954, 
in which it was said that where death was simultaneous 
With injury, it is impossible, with a healthy mind, to ever 
conceive of the right of action in the man instantaneously 
killed. The court cites, with approval, the Kentucky case, 


Hansford v. Payne, 11 Bush. 380, 


and 
Belding v. Black Hills, ete., Co., 3 8S. D. 3695 53 N. 
W. 750, 
which court came to the same conclusion in Considering 
survival statutes. 


The Dillon case was ordered dismissed by the Supreme 
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Court because it appeared, withont controversy, that the 
plaintifi’s intestate was instantaneously killed. 

In this case, plaintiff stands, so far as the record before 
your Honors is concerned, in this condition: the only evi- 
dence of any survival at all was wholly rejected in a scath- 
ine arraigninent by the trial judge of the witness who gave 
it. Possibly it may be contended that the trial judge erred 
in rejecting the testimony of Chappell, and that it should 
properly nave been considered by him; but, in that case, 
defendant in ervor is impaled upon the other horn of the 
dilemma, because, the evidence being rejected, there was 
absolutely no testimony of a survival; and «a new trial 
should have been eranted. Defendant in error is com: 
pelled, then, to rely upon inferences of fact that may be 
drawn from the grewsome occurrence itself, No reason- 
able inference can be drawn adverse to the contention of 
plaintiffs in error that death was instantaneous. David 
Clement, Jr, was probably asleep in his milk wagon; and, 
in all human probability, never had a couscious instant of 
awakening from that sleep from the time of the collision 
unti] his death. 

Respectfully submitted, 
GEORGE F. SHELTON, 
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